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I, 2H P xte| @i (Transnationalization)
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(Harmonization) v. #&
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AASAAZ AN EFHES F4E YE FYRH Y0l Fosta
g Bt ohzt & Aol FEE MEAL BB LAE T8 A}
@ FEE nATE Ro| WY AW, FARE Hiwhol 71 FAY

HFoEn Yoo o

ol =82 199914 10% 169 S pAYAolM YEE VDR $Heo Yalpt U2 2 19994
108 N xIe] AR S AUk =3 F UFRS 19004 100 480 -7 ulio 2A Yaix
ot F & cH BHUniversity of Calfomia Irvineloil Al JH & & A ZX|& S8 $HZ% 2| M3MCH(The Third
Generation of International Erwvironmental Law)"oliA{ ®3t EiXie| YRR “IMMF xere| Wa @
Y YW(Penal Provisions in Infemational Environmental Conventions and  Intemational
Environmental Criminal Law)"oll A & @i 3191ct of =0} B® Z§ F UC Invine?l ClHED$
{(Joseph F. DiMento)ol Al ZiAHR =aic)
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el §A Wl olH e BF 2 UNE YEE T FA}LA 3=
FTAYeIY T FAH] o 28y o2 o &E S5
17k g AEE FHFE H2 o277k ojn| FAH A4, A9
Aot i H Aol A om] A HEZE Al o] &L o]E @ AlE
g HHez A3l HEsA IARZ YL 7Hed e ANtz
g,

°of =E2 ‘FARFYYL SHIAAEIN?" P AELEZRY A3
of mpAgd 1 @& T3k T2E Zeth @A SAEEY ] A o
sl 949 A7} glo] 2 AAJL AAHT YA, IV YL
By Teieh] Zejot MM 7hd FRE AL SARAYY L A
EAs=A 1 AAE w3l Aot gl BHA ZAAYYo] ¥F =
A8FHe FHN A Y 72 T TAY FH L3I Y
7h FA L YeA, Ev gz EA g AUAE WIe Aotk

AE7HA ARG YA =odHolL §io] e A 7HA] FHeR 8
Sdo. 3 A, AR, 58] 24 =€ EYxFo2A 9 9T
B EH, 2L FUHCE YHE B 439 SRFEEL BEYst
of &3 NYHUNE n2A Al E A%, AR, BEKN BE
Mg ERsHES &1 Al 7HAE §& & Yt o] FAM AF7A A
FRA F4E UL AA Y FHolt. F FARHZgo] P o2A
o 5Y& 2 Ho2A SARZz R E4HA7) SR Uy
g Fo s e SHold. o] W) FABHZ Y= tr AU A
frvo] FAEE o] B¥olng 2% FUF UM E 439
FAMPEA ] w2t Ade] ook e A o= A& Ao & Bo
A g 222 7PEY BHL 9N BT SHstandardization) 2 ]
e Fast B 45 A7 74E I F9BHE LY d3toq 2
o the FAzgo] AEHA] AY FAH F&o] Ao BFeA
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STy BesE A 49 45 AEHYE AT @, o
2@ Fuy el 34 8Kinternationalization)?] A3k FAPH Y 1 2
o A Y, 1 2%4aE 09 FUEE YUY SelE Aot 4%
€ "3 vt 2 4FL NEFIHE P 237} 8Htransnationalization)
o HeHE Yehr| & @} o] =R ZAGFY Y ANE o)} g =
Az}, BE3), 23713le] BHNA PEST Be-g viglA gk o] o A
EFE FARZYYNL FASE Y & Fok2A A, $4Y, Yyol
WApshE FoolBE, Y3 A EAo] e $HY, T vng )
A8 BkitEe] dFol A FAY, WAL A YFol A Yo &
Aol EXE] Uepdtt, 281 FARFY YL FAHA 1 fo] 75k
FEE 1 YYol8d 2F7HAQ HUH o2 o2 A tEF YA i
o} § Zol| §AEA gofof 3iv], Yo FEH 848 FEIAY G
To] 2F £849 £ AT BUFQ o8 g 3o} T,
ol o] ANE =9 TAL tLH 2o} AR o2 AFE HE
8 BAS A7)e o]ojA, ojd} 2B ME FARA TG YL HES
i, 0|3 3 E 2% FUWPAH YPol A BEle} A3} EA)
€ U RHE 2371 AddA G4AR0 FASAEAE A
e FARAZ T WA FAH AAPEATY FHE A48 7@ A
E3 2 7S AEST iAo R SR e B AR U o
¢ @iz @A Fee SRS ANHEAN 2ES WA o

1. SR @7z} 4
1. ERE BABEITRO LML 2H

FTARBZG EHE Fo| 549 RNHYANE HH Y E FA3
£ olfrE i A B o IAY AP HEA] BEdel &
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Yozt e 874 A BHFTRE A7) A8 Aot 538 A
Yoz FR3te §749 4¢ HLmMe] ¢HE 2 SAYIA dEd
79 A% opd Aoz FHol 083 FUWYPEYE ¢ HIE U3 %3
7] dot AT AAE AS EHTRER U FHEAT o2V HEK
H°2 d3td e8] Ak H719 AdHA €4 53] (a) S HEe A9
o] H|X|A] £33, (b) AAHE FA7| 7Y BIE A Kdl= 349 87
of A7l vt EF IFAYHFYL FEHLE FATZE(interstate
system) &Mt 7)5E s wheto, ofd WA P HYHA
£ olg @ FAT2 & HYHA &2 A “BE B BFRd= Ay ¥
B2 2 9% a3E A HEZ, HEH $HodAHd o 74
£ ZA| B4 (inter— state relations)el] A SAREYE B3 7Iiedt
T AE A odTa gof dn oA71A SARFYYS] YoAo] A7
oh.
add FAY FHEAE sl £ g & AT RAld
PHe Felo] 8@ AYA HEHF ¥ Aot FHe FUL Y
AU FA AN F WA FEe] FH3} gdste da YEGHS
2 =9EA%, 2 w=oe AUAA FHolEHoln BN g o474
E SAGAEAN g FUHY U2A Y Ao didte] dgFe &3
T AANEE Al 7HA] Ax 7)Ee] AAET RAE Uoly FAY ]
&3 vaste] FPe FUo oS Aok 71§ EAE A
1) o] 8ofi 1982142l MAXIIHB0IM ALSE F 9 EHEESIRACE “World Charter for Nafure” United
Nations General Assembly Resoiution 7 DOO(VI) 28 October 1982,
2) S.C. McCafirey, Crimes Against the Environment, in 1 Intemational Criminal Law{M.C. Bassiouni ed.
3)1292,(_“5430“&”;"; of Europe, The Conlribution of Criminal Law to the. Protection of the Emvironment
14 (1978) ; J. DiMento, Environmental Law and American Business, Dilemmas of Compliance (1986).
DiMento B+ g4 Yol i@~Flcompliance it H2isti 9§ FEB-F(non—compliance)”t & oLt
X HYsich 02|30 Y, o, Yugae) M ¥ PN RN, HY B Yol B

# fis SCig u(msin, dele BNYE HFY F4TUS 2UH2R N YUY Y
8 HAsta Uck

o
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7H 9% T BAYNE 23Ul FAAAL 2 FHH 9§ &3
37] 918t WY& FYUSA vk 712tk e dE 9 e A
ATy BAE B3 2&AY 49 Yo £UddE 71290, YEF
A dle Al wolAe] #23¥ Y% W(optional penalty model)o)t}d o -
7182 #A8Hd o, BRG] th w3 Ao g AP g}
W, 4fHog 3 g9 v 4L FUE Aolx, JE $do] FYL A
FAE T2 e YU e B8 2 F5E 4+ g Aoz
AHAE ol @ BN T FUHEe] AR Folge U
FUst o, volzl B Y] FEUAE AZ F+4A &
e ZEE d=1 gty

olg} Zo] 9] Rl BTt HFH<Q H29 o] ARAYHY
BE Aoy d2E A do} st FAGAYEL AT 1 )
A7t “4K 9] [Hiff(shared values)'oll 917 HFoltt. & ti4re] 271
of A& FH RAFE #ANANANE HAYYE D38 pH Y A
B FAHOZE FUY A4 vho] Y HHRES PXHME oY

4) AU KG. Dau—Schmidt, An Economic Analysis of the Criminal Law As a Preferance —Shaping
Policy, 1990 Duke L. J. 1, 26—27, 1+ Heiet viEe| BEHE FAIM 2 HHHOIBE v/ 3
Qe MBHMAYE MAISIZA, of o 233 YHAMKOIA Udts 2% & 2Hextonaliies)?
BIO{ZCED Bichig, at 14—15). O& YUE FUNUCEM 0S8 ASAA ozt MEYHME
REY 7 Acte YTolchy, at 16). R, 21& YHo| Altle| R ADIE Yu3TE 5=
o 7t oyl 4SsEol § £ ActD Y=ok, at 38).

5) G.S. Becker, Crime and Punishment : An Economic Approach, 76 J. Pol. Econ. 163(1968). & x|
e FHEH2R EfME0l2tE AME MHE 30] HAE HE 0N MEF JHsA D9 ke
WRE MTHcD o O ¥ o2 XG0l 18 ol BN IS WY AHE B
MBI YEIZH 2o of Boll chsiol Y EMS B RA Posner, Economic Analysis of Law 207
—0%3" ed. 1986) : RA. Posner, An Economic Theory of the Criminal Law, 85 Colum. L. Rev. 1193
(1985), &=

6) G. Heine & V. Mainberg, Emvironmental Crimina! Law in Europe in Crime and Crimina! Policy in
Europe, in Crime and Criminal Policy in Europe(G. Kaiser & H.—J. Albrecht eds., 1990), at 4
Preparatory Colloquium Section | : Crimes Against the Environment General Part. in 65 Intemational
Review of Penal Law 633~ 1208(1984) : Environmental ProtectionPolentials and Limits of Criminal
Justice(G. Heine, M. Prabhu & AA. de Frale eds, 1997). 3=

7) oloil E3lod MAlslE Feshz MW 4 Ax
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O THUE AR dEoldt o) /X9 AR AR
EAH A i o] 4FE HFEHE M LA HAch L5t
SAE BHLEYNE T4 AYoA BHE e px e AE
&, FAHANM Hejd HZ(Ecological Approach to International Law)
WA 1E 024 9 BsEM(Ecological Human Rights)9] &=9jo] Aj2¢ &
HE Boj¥ g A7) dEolds

2. €X0| Ry 8 &4

QAo 2 W), A FTARZ RG] At MFEES =Y
H AL Aol e LH9 FAZRE AFHUR T, FHE 9= BE
REFHR, &3 33, WRRRL, A, AETFA e 44 59 #e
aoee B389 dFE YA o] usA Ak o)A A
F39 FARNEE T AFALY A EAN dF A= FAYAA
F8E FARZTY U2 AREHA =G g FARHR G
AT FAAHAFE 3 AN ST e, 2ok EQE B
o F¥E oad Zo] ERHH & 4 Qi

AA FYL “o] 2] IY& Huo7| AT UG g Hojn, =
okl thet Wb 9fol oidte] AHate{ob drHappropriate measures to
ensure the application of the [agreement in question] and the punishment
of infractions against [those] provisions)"& Z&F& 4H¢18lE Aot} o
A Atdle FAE7ES EUAA ANE HHgn AAG vz}
(Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes)o]t}, HpdZ ke “RE A2 YA AYE o4t

8) ol&{#t XIXE P.E. Taylor, From Environmental lo Ecological Human Rights : A New Dynamic in
Intemational Law?, 10 Georgetown Int) L. Rev. 309(1996)
9) ofofl Mato] AMSl= ZHM, BHEHYH(1996), 31 0| A=
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st AEY HAF FUNYEE #oF $rHEach party shall introduce
appropriate national domestic legislation to prevent and punish illegal
traffic).”gt 2 AA& 2 e} oA T Yeho} v]§ FASA THE T
Zofo] vtE AA {Yo £EI0 o] FHL FAIRDY A H3to A=
oA W& T¥H AFEE Fojda vt A DA MYFo] AFA
Zofe] NS E E4sta, 1o dE dpdto] THed Hxe HHY §
HE 34 o5& AN FEY AU F/o dtodx FHATE A
#F& Fo3tx gith

A 8L "SR dE HAE ¥Ye FHstd 2 PES ¥4
A FYsted ¥4 YYE soF $oH("enact and enforce such
legislation as may be necessary to make effective the provisions [of the
agreement] with appr—opriate penalties for violation thereof)”!"&l=

10) The Convention for the Reguiating of Whaling, done at Geneva, 24 Sept. 1931, 155 LN.T.S. 349,
3 Bavans 26, T.S. No. 880(entered into force 16. Jan 1935), an. 1; Intemational Agreement for the
Regulation of Whaling, done at London, 8 June 1937, 190 LN.T.S. 79, 32 UNT.S. 404, 52 Stat.
1460, T.S. No. 933entered into force provisionally 1 July 1937, definitivety 7 May 1938), art. 1 and
3ithis agreement was effectively replaced by the following agreement) : The 1946 Intemational
Agreement for the Reguiation of Whaling, done at Washington, 2 Dec. 1946, 161 UN.T.S. 72,
TIAS. 1849, 62 Stal(2) 1716, 4 Bevans 248{entered into 10 Nov. 1948), art. 9 The Convention
for the Reguiation of the Meshes of Fishing Nets and Size Limits of Fish, done 5 April 1946, 231
UN.T.S. 199entered into force 5 April 1953) art. 11 : The Convention for the Prevention of Marine
Pollution by Dumping from Ships and Aircraft, done at Oslo, 15 Feb, 1972, UKT.S. 11%(1975),
reprinted in 11 LL.M. 262, 2 International Protection of Environment(B. Rster, B. Simma & M. Bock
comp. & ed. 1979) [hereafter cited as Rster & Simmal at 530, art. 15(3) : The Convention on the
Prevention of Marine Pollution by Dumping Wastes and Other Matter, done at Washington, London,
Mexico City and Moscow, 29 Dec. 1972(entered into force for the United States 30 Aug. 1975), 26
U.S.T. 2403, T.LA.S. No. 8165, art. 4 and 7 : The Convention on International Trade in Endangered
Species of Wild Flora and Fauna, with Appendices, done at Washington, 3 Mar, 1973, 993 UN.T.S.
243 27 UST. 1087, T..A.S. No. 8243(entered into force 1 July 1975), art, 8 : The Convention for
the Prevention of Marine Poliution from Land—Based Source, done at Paris, 4 Jun. 1974, UKT.S.
64(1978), reprinted in 13 LLM. 352, art. 12.

11) The Convention for the Preservation of Fur Seals in the North Pacific, done at Washington, 7 July
1911, 5 Martens Nouveau Recuail 3d 720, 37 Stal. 1542, T.S. 564{entered into force 15 Dec. 1911),
an. 1 and 6 : The Convention Relative to the Preservation of Fauna and Flora in Their Natural State,
done at London, 8 Nov. 1933, 172 LN.T.S. 24i{entered into force 14 Jan. 1936), at. 9(2) : The
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ook, o] F¥L AA FPI HRIAA L, AYge WEo] Eo7A
%1, @A ‘A PE"e AFT Boiok HY FYo 5 Aol
gt sted, o] Mol WaF o 7HA Y AATEE HH3 FYE A
& Zxgch gEp Agae He e GYEA FRE 5 e 5
S Zeta, o e s FEE AMgEof e Ao g osigrt
“gvo] ot ojF o] wet FQlE e PALH AAeTo] 4YPAPEe] of
Y AxMdo] £9E TE v AL #H4E & o =§ AH F39
g2 MR dof & 2EF EE"3te] A5 AFAE A% £
o] .

AR F8L “RERAAN A4 YE HHE FA= ook Frh(shall
be an offence punishable under the law of the territory in which the ship
is registered)”1? 5= “AleF=e] Sl Y32 FAF ofof FrH(shall be
made a punishable offense by each State Party under its national law)”13)
2= gee] BHolth A FYH AL ofF gt Wed FY
& Yo FHE BF AT A% 2ol f¥oltt 28y o] R
2§94 P 39 i AdEE S 2o HEY FHE AR
derz AX ¥ g UEY BEA YAYATE AAE Ho] &
FEGD oA E). & YEolY HHe o 2F diE AN} YA}
A AA o] AR Ao ofz, Had WEd Jled Fele HAY
$17h Agi=lofof 8l a, oA eo] WA o] FHEHFE AHYE 2N, HY
o dy/u&H AHE xR FHolth

Convention on Natural Protection and Wildiife Preservation in the Western Hemisphere, done at the
Pan American Union, Washington, 12 Oct. 1940, 161 UNT.S. 193, 56 Stat. 1354, 1.5, No.
9B1(entered into force 30 April 1942), a. 5, 7 and 9.

12) The International Convention for the Prevention of Poliution of the Sea by Qil, done at London,
12 May 1954, 327 UN.T.S. 3, 12 US.T. 2989, T.LA.S. No. 4900(entered into force 26 July 1958),
art. 3 and 6.

13} The Convention on the Physical Protection of Nuclear Materials, done at New York, Vienna, March
3, 1980, at. 7, 8, 9, 10, 11, 12, and 13,
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A f32 ‘248 A5H AYs] 98 AY 9 7 =X E =9
&tojo} §iti(shall enact and enforce such legislation and other measures
as may be necessary for the purpose of giving effect to [thel
agreement)"2HE HE 9 o FxFPo|nt. o FHE HoM B F¥EY
' 29 Hay Fdo] FAH LR HAHA FAu ol Hejo ¥
e YUE XY RE ARsYy EYL A EHo2 YL E 8=
oFE Tt AeE oHHER, ¥UE IHEdy o) ot Feko)
Y e FULAY AR @ AL 2=t gof Aok HARY F
de 7P BEAT AL Aol Rodhs fryel). ol @ AR
2 st qABBRGAA 7MY A3EE BHHYo] Hau gt o] #
3 @A o 15709 Rz JlE gie gz A=Y g
t} 14) ,

3 Yoll= dAlA F8& 89 X A A deterrentfunct—ion) & &
3| ZZ3te “o] 2ol M AT HEL o] 2L HutER] REEE 1
Zxo AN FE3] Zsiof Frithe penalties specified under the
law of a party shall be adequate in severity to discourage violations of
the present Convention)” 3 BA3I7|E ul. dEHQ AldE FAdsY
% 2 °H(United Nations Convention on the Law of the Sea (UNCLOS))!S)

14) The Agresment for the Conservation of Polar Bears, done at Oslo, 15 Nov. 1973, 27 U.S.T. 3918,
T..AS, No. 8403(entered into force’ 26 May 1976), at. 6(1) ; The Interim Convention on Conservation
of North Pacific Fur Seals, done at Washinglon, 9 Feb. 1957, 314 UN.T.S. 105, 8 U.S.T. 2283,
T.LAS. No. 3948(entered into force 14 Oct. 1958}, art. 6(3) ; “the authorities of the Party to which
(a} person or vessel [suspected of offending against the prohibition of pelagic sealing as contained
in Atticie Il ] belongs alone shall have jurisdiction 1o try any case arising under Article Itl and this
Adticle and 10 impose penalties in connection therewith.” ; The UN. Convention on the Law of the
Sea of 1982, done at Montego Bay 10 Dec. 1982, UN, Doc. AICONF.62/122 and Corrs. 3 and 8(7
Oct. 1982), reprinted in 21 LLM. 1261(1982), Art. 218(1) provides that a port state “may undertake
investigations and, where the evidence so warrants, institute proceedings in respect of any discharge
from that vessel outside [ils jurisdiction].” The Convention goes on to provide in article 219 that
states which have ascertained that a vessel “threatens damage to the maring environment shall, as
far as praclicable, take administrative measures to prevent the vessel from sailing”
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€ € F U T2 ‘WA HF FAHE HEL I el
ot dojuA ¥x& 1 Zrrt FE-ot Srh(Penalties provided
for by the laws and regulations of States for vessels flying their flag
shall be adequate in severity to discourage violations wherever they
occur)"gti 3t 9t} whwlz X eH(Bamako Convention on the Ban of
the Import into Africa and the Control of Transboundary Movements
and Management of Hazardous Waste within Africa)l®¢A] “3 =2
e Erde A8, A8, 428 A8 BF AYde FAg 23
A sof ¢t FEL 2 PHE ARt L Adsten $23] Eolot
3tth(Each state shall introduce appropriate national legislation for
imposing criminal penalties on all persons who have planned, carried out,
or assisted in such illegal imports. Such penalties shall be sufficiently
high to punish and deter such conduct.)” A8t gt o] FH& A
Fxo AFLE A3t Fn|F Pio] =YY= Rope] AR o] A3}H
= AL fejstd ApEAE O BE¢ dFE 2F AJ® Aol

ol £ A Y9l ¥y ol FHARG XY= FEY HH
9 YA BAE. o] F¥L o] &l “WEEEH(policing provisions)" ]
g Y, 242 APE ANA F4HA =X E HE F 5 A
e Fodhs 232 Au@. o] Y& 4A o] 191189 vt R 23]
B3 2% (Convention for the Preservation of Fur Seals in the North
Pacific) A1ZolA Agate I ALYN7E dold Yete F37]a
of o3 AEL & Aot FAY Aol I AAlolth. T2 AT Ao}

15) United Nations Convention on the Law of the Sea, apened for signature Dec. 10, 1982, UN. Doc,
A/CONF.62/.2(1962), repninted in 21 LLM. 1261(1982) ; The Law of the Sea, UN, Sales No. E. 83,
V.5(1983) (entered into force Nov. 16 1994), ant, 217 (8).

16} The Bamako Convention on the Ban of the Import into Africa and the Control of Transboundary
Movements and Management of Hazardous Waste within Africa, done at Bamako, Mali, January 29,
1991, art. 9 (2.
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o)A v g e Fel7} fefde A9 E 2% & e FE Fos
I 3ot FAHE YEl2 19873 SA 27 2 %HInternational Agreement
for the Regulat—ion Whaling)® AM1ZdAM MUFL 2 J#it FEA
T EE g ok ALY 3¢ Feta Adsa ok 19579 w
o # ¥ 2 %K(Interim Convention on Conservation of North Pacific Fur
Seals of 1957)2 & d& o ZAste, AugAst k. F2l1H 94
£ 8+ AE Ao, TS RE AYF TELL A F2 9] G
A ofd Aute] M A5 +4Y FHE 2o 1 AUty
of Zdgchs F§2AQ A4S B B $F UL BF AR 4 v}
1 3R gk ® GE Pee] v423T w@HE, o 8ul “apEy
RHBEH(self —policing provision)”olth, o] 2 ) 1978 9] v|Z 7}
boibe]l KK E I (Agreement between Canada and the United
States on Great Lake Water Quality)o]| A € 4 itk & WA 228 A
13e YFE FI ol& AN A€ VidE Mgl Aotk
o143t o] UM FYel U2 F FYo) UEZ o) T4y
FAREEY =Y ik 2, ol ¥ A RYo) vz PAraS
] t:if(source of law)e] HE Reo] oiel, YALAZE HoF ¥ #HK9
= H(source of obligation)o] AVA] etk @47 Aot oW {89
ol EA Mol A THH Fetelvt B, ¢ o] FAHY B ¢
FE& A ¥ A PINE AL B g Bolt 1 olfE
FA A%z HEHsHE G5 Folof slng v} faE YAy
4F& A8l & oM Y& Ao AX T, ¢ UehdE YAy
ey Axd QlojM & Aol7} A& Aolmg FAH YEe FA G

17) o] z=ete| Mol iRy UL FYo| TS “As soon as any person in charge [of
a vessel] has knowledge of any discharge of hamful quantities of oll or hazardous poliuting
substances, immediate notice of such discharge shall be given o the appropriate agency in the
jurisdiction where the discharge occurs ; failure to give this notice shall be made subject to
appropriate penalties.”
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AL W £ o) 9] dRoV)% st wekA olske] 3PelM = st
2o ARz YAINGRI o)A FUWHLE o) =x),
223 Aok Aol e YA Aol & oA AAHNI T, 22
o) HAIHY) 238 o8 4 Y=A s Utk

. FA8Hzk A3 @A BT

ZARA 2 G WHo] FUYYE F3o o|WH A & SR HA
7} AolatAt BE 3BAE AXk §e}:

(i) 2o FHFE $4 BAI HHEE doF goh BT A 2
AA G 7EA DA E o} A FFol o]F e F-ES Fad e Rark
27449 H|EAAE AMol H|EA 2 2L FYL WG B
F gty 2o 4 A9 HEE 7|che] Reke] YA
dz 3tz Uk Z=oo] ¥ & YA EE BA HEE AZ 37}
of #As FHE FPFh

(i) MIZEAE ARdEE BeA YEE F8 H4A JYo] drHE
A £ o H g §ieAe F7PER gar) o84t ZAE I
o] Wle AE2A EeHo e AR tFHERK (dualist
countries) olA& Zoo] HIEHTEE o}4 FU Yo =] ge
o, 2ok UYL FHA v 2a SUYEME HYE F Atk A
I Fue] shte] GUdPAAR ol EE T HFBER (monist
countries) A& o2& Azl 8754 gert 4UE 7ITeA ¥
I HjE I AATLE u2 Fuye] 447t He Aol

(iii) 2 Z o] AFoAM o|RA HELHEAE, YYFYY o] YT

E Bold gAF02 oY= EAde Wign & + gk §f
e F4E st o] FoF FEo] AYEHA EAY, 9
¥ a2 SR Yol U 28 E R B3 AT TF
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A& + A7) WEolY.
ol 4] 3SAE Az HYsd g 2t

1. #EHRK

Yo #tHd7) Aol o= 7t AP JFE e AL ohn
a2y HlZ%F¥H(Vienna Convention on the Law of Treaties) #|18%&
Zopo] MY ATO 2T $4 1 Zofo] BEFo|} Aol § FY=
2] Zoto . A k1Y HIELS FARH 2 G P4 H
A AE WA g ujit) HEL FAH T FUHoe gy 7
< ARE 7HA Lo HEAAE B3t ABEIvte AgRIlE HH o
of Wt Aoz 2opge FAH o FE YA il vjEe 1
T e Fd o) AW vE e ey Al Aaes 2y
Holl medt. u|E&E 8 ATl HA 24& FEd YoM EE
9| fE#i(good faith)& ZY=5 #of Fch19) o] Ew} FHFH(principle of
pacta sunt servanda), “FE & XA ot o} = YH L FA Y 24 o]
7] Wioltt,

2. BAMBIEOIMG o0l KI)

FARAGHA w2t sido] At B o2A FARAFY]
AA HLH9AY IS € B8 2322 H4HE £ A7} 9
o Fahe) A4 TAZGe] Q8L EFYAE JH Y o7 2]
A oA Rojrt. FARAZYI FUY Y BAE dUFY B oldF

18} Vienna Convention on the Law of Treaties, 23 May 1969, art. 18, 8 |.L.M. 679, U.N.Doc. A/CHEF.
39/27. The Vienna Convenlion essentially codified the customary intemational law of treaties.

19) Vienna Convention on the Law of Treaties, art, 26. “Every treaty in force is binding upon the parties
to tit and must be performed by them in good faith.”
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A9 YA Ao mz} e dYFe PAHA ot e FHRH Y
€ FUYLE &= oldede 1Y Yot fid v ARy
FUEFHLE THY 2Tl o|ETHY, o] AL UAAY Y9 7
A AATZE Fotd HZE A Zoltk 2y o]gF e YA
oM E EAZE ekt oldF g HHAME FAYo|H 27 =
71te) EAY BolBE, SAZGL FAYY EAZA HEE T4 24
ARl 97 E 7HHE B Aok EAA 9ol fe & AP
THE WY AL 7HH A RETh o] o) 4| 7hxe R A 738
o ol AAEY (1) Y e HAstAY 2opde) 978 23
A7le WEo2 AP (2) 2% oA SR Fesle Y8
HEL AR (3) 298 a2 A FAHA Y1 FUYHez 4y
gt o W 243 FWHLE LT FAHH T2 So Yds] EA3A
B N2 SR EAhe AolBR, YR 243 Uy 38
o] dojd F+ HECHE IWEH AAMel wet Badch wEt oy
Fo 9] F7ME He FELE st 238 A8y U 2AE F
¥ 987t gl

olfFolg dUF o] AAHY Aol L FUFAA oA Refo] 2]
ghe AAAM Yehda 29 A9 E AT U F33 729 B
dE FAY Aol o= I7tE ool AYHT ol e Aoz 7
A e e 294E UG HEY FT AAsE Ao] RFolT.
ol 7t ME o] YERUE, FF WM e BIROE 398
At e HaE o Al F3EY A6z AL diyoez ¢
d€ FATHE HEH FYE FHE 2e ZA2E BT QY. o] o)
met ATHE ST FYF YE A o] 00 ey gt
9 Zoo] oM HIEHTE M AL ZA ot 28y FWEe

20) By Moz Mt Y, HIUYR(MH 0T 1998), 177 &=



g 3¢ WY RARES THEY  BIRRSHES) €W 878

249 W] 349 EAl(the question of direct applicability)9} o] Z¥
] & #(the question of validity)© Td=olok & Aol Heol AH A&
7] M E Y RS AAR AT, o2, 2] M HYL Z
I doigE, BE ofo] AH HEHE AL ohyrh2) e A3 A4
oARE 2 299 T/ WA W&o 2o ok FAGF 2% A A&
& 12 299 W go] $4 FE8 BEHY F ol n ¥ & e FA
t} 22)

3. BRI ILENMC W#(Harmonization)
1) AT 172l ME{L(Standardization)

Aol A £ v} o] 2ok A FFol Al FARIY Y BAs vjaHy 3
HAHE AFAE FoAste Zo] BFo|7] wiel, M Atolol AU
9 Ax7t 9E & due A& ¢8R AMdelnt a8y o2t Aot
PAUHE SHS] Hste] 29 a2 A FHAHY YAUYEY N1EE
AN E 4R g 2o EA4G 49 Aolf WA A B Y
o B4& 13 BT o, g3 A% A& RPN o=
AT HEE BoldtA & "ot 7] WEolth wEty ol zle]g
BEHM T FAGRZTEY FYAAE 24y A o /X wHg
azisjor & ool Al7|Eoh tA] A Sl oM YA
9} #F(harmonization)7} LAt BF 2ol “ v 9 (infraction
s ; violations)” “ZX1%® 39 (activities prohibited)” F& “XHE HHY
#(punishable offense)”2} ¥#Ho2 FHH Y7t 43 PARIY
o] tiatol S, Al 29 2 AddE FARA AYE AT, HLol
21) QAR BB Y BIHeHol e HEE B RHUSR Z8Y, FHANHe] FUHY

M2 HHHBIHEA, HAElA RNIH(19999, BASIL), 7, 16-21

22) The resolutions of the Xvth Intemational Congress of Penal Law, reprinted in Intemational Review
of Penal Law 48 (1994) &=
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“%¥(penal)”olgte @Ol EHBHA ¥ o] BFo| Qo &
g zofstol A AEFTE AAZ FAUHA oM 423 B A
FHE A g0 geby Am A HA Y B 933 WA 7
E}9] 34 (criminal, administrative, or other penalties) Fo A o]= A&
LA, X, od el PHE L2 SR E Ao ok whepy
o] ¥ 7}x|¢9 &HE& BT EE(de Zo| ot

o] A Ao FHE ARNFTLE AHE3hs Y At Heg,
53] “goo] g 3oz s, BFHN HEMAE XHEE A
o2 ot FHAFL ol ¥ YAE A3z Atk 1ea 44 7}
2 g9 S BEHAN e 53 FAMA dAso fdstsie A
o] RO EA, Aol diF sy dAE FAYY BHAA BAEE
A&stE Aoltt 1 Feke] thRFo] vl A A7l o) e B3l
A =AY FH3E A XY f4 AN BE GES P4 B
(accumulation), #n(addition) ¥ ML FRAZ R (synergetic effects)&
T Yoy wEel, AN uE AAFAY YF(proof of

23) g'del Heloj phatol B.S, Cho, Administrative Penal Law and Its Theary in Korea and Japan from
a Comparative Point of View, 2 Tilburg Foreign Law Review 261(1993) &h=

24) HMslE WM, FMHEHE(1990), 1 ol8h $E,

25) H.G. Sevenster, Criminal Law and FC Law, 29 Common Mkt L. Rev. 2(1992) &=

26) Comils & Heine, Umweltstrafrecht in den nordischen Lndem(1994) ; Niering, Der strafrechtiiche
Schutz der Gewsser. Rechtsvergleichung zwischen der BRD, sterreich und der Schweiz(1993)
Ronzani, Erfolg und individuelle Zurechnung im Umweltstrafrecht(1982) ; Faure, Umweltstrafrecht in
Belgien(1992) ; Waling, Das niederndische  Umweltstrafrechi(1991) s Heine &  Catenacci,
Umweitstrafrecht in halien, 101 Zeitschrift fr die gesamie Strafrechiswissenschaft 163(1989) :
Karamanidis, Der straffechtiche Schutz in Griecheniand(1985) ; Heine, Umwellstraf— recht in
Osteuropa(1998) : Umweltstrafrecht in England, Kanada und den USA(A. Eser & G. Heine eds.,
1994) ; Meinel, Umweltstrafrecht und Umweltkriminalitt in den USA(1987) ; Spreng, Umweltstrafrecht
in Kanada(1988) : B.S. Cho, Umwelt— strafrecht in Korea und Japan(1993) ; Prabhu et al.,
Preparatory Colloquium Seclion | © Crime Against the Erwironment, 85 Intemationale Review of Penal
Law 633—1242(1992) ; Environmental ProtectionPotentials and Limits of Criminal Justice(G. Haine,
M. Prabhu, & AA. del Frate eds. 1997) &=

27) B.S. Cho, Cuestiones de causalidad y autora en e Derecho penal del medio ambienle coreano y
japons desde la perspectiva ol derecho cmparado, 4 Revista Penal 42(1999)
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causality)®% dAget SN vt & W, YYHE 22 ol
g ‘W Glael 297(EY A), "R &) 297(2d B) “EAY
REEEY R9(22 09 Al 7R Yol E 7 Q4D 1 2E T
A 8734 Felol w FoldA He Aol2z, A A 7HAY '
4 dUsA TEHE AL o, AF 1 Fx Kol =
s, 4ol Baie @ F/e Zd2 Y% Ao e
BEE AE Aok, :

FREREN Y Ee AN & o, $4 83 e F44 A4
o] @A7t 271eA7 gt @737} obr| 7] Aol BEdE Ao F
83EE 7Y 271GAIFEH FEE FH3A WHE BFee Aon
BE fTEEREClY B TRV HBE ALY BH7) ol AP
o] W Fdolgke AT A3 W TRAE Y AN
BE, “HR(LE fEiel 7hEA P99 7Fe] At 23y B F#9
ofd dAE F4H Aol ¥ £ UeIN? I ERFHE(risk—
evaluation)& &3t £ 7bs@71? 28% B7to] di¥ o7t sleie
E AW 98EA EE8E 5 AeA, 283 o gAE o) ik
o Az AFHA WA YAt vjnT o ol F¢o) AFnz 7}
HE §EE FA} dte AAAY £AZL A t§o] o] BARY
o FAE HYe Pl T 947 AT e 43 &b
HE Z9EAE AU1Y, oll@ FHe B Ed B33 2 Ao
o A3 o] ¥ BE FAIE #Ed}7] AME AT =Y HAZEIY
HolA A YPL gyl §7] W, F2 47| E(administrative
standards)olHt B ol9hE SHUE (TRHEEC "t wHigel HeAst

28) AM3lE BS. Cho, Umwelideikigesetze in Korea und JapanDie normabiven und domatischen
Gandiagen ung die Praxis, 3 The Global Joumal on Crime and Criminal Law 35(1996) &=

29) ot Wk ¥ xiel EHeR CEXE AUE8 M Fawe & M Visser, How fo Punish
Environmental Polution? Some Reflections on Various Models of Criminalization of - Environmental
Harm, European Journal of Crime, Criminal Law and Criminal Justice 316(1905) &=
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SR39T. ol e AU AF Yol TR HA(administrative
accessory position)’& 7HH A HolA B7l9dA i3 YAYRALe)
YHE 32 /AL Y. A BRI Tol Y v A 3§
M9 71Ee 22 MY #HAA 2 98 A wug 23
09 f5kgd] TR BT F AL AN o] A7 FolY 94
H Bt PR SYHA V1SS HIROE 244 AYE BYE A
AA, FAPE 9] HAAA THAE Y EHEAE BDE AEE FE Ao
2 A4S o] 4% T A BETEY 9L s HE Rog
AAA7F GAHY =97} Aok w2y d7E Fto d3e) 279
Aol 21 B A7) AR M B CREZ o]F ¢ B = D

Aol 27l Fifle] B4 Z4F o Fol e Ao HR
€ YHE PHNAS oA 2 47 = HARA @3, 2 97 43e
B2 FEHCl ¥ fulel WY g Faste Yeoirt 1 g FE
BAY AF2A, AEEE g9 Hny B8 71¢d Hold. oA
o gHEE st pH 39 £A& 23¢cE AT YFs7|w sE 9o
Iy FREEERS BHANM FEH A9 2dg ¥ o, QYA
F4H A8 e AAY 28 FA3A G2 A FAZ T A A
A e ARAE FA48 AL ohdA dte A7 A71E & Aok o] o
A W7 T dejx aRWeE EA7) HE AL Mm@
4 Aol A3 EHAANGE A7 A gk 28y dHE B3
o YHFIAA DAY AFAE AT 3 W71ve ¢S 4 A
L2 PAr|do] xBH oz Y Ho] Hug, WYH 47 A2
T Utk o @ “YA LR 2N MREFL A7 /P HEE BY

30) th=ollM o2t feRUEel WMol I AMSEE BS Cho, Research on Crimina/
Environmental Programs with regard lo a Comparison of Foreign Environmenial Criminal Law,
Changju Joumat of Legal Studies 259(1994) ; Die Entwickiung des Umwedistrafrachts in Korea, 106
Zeitschrift fr cie Gesamte Strafrechiswissenschaft 235(1964),
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9] MRS FA8e Ao ARk kgl §E 849 SHoA
E o 47| fusheRrt 4Eng g&Ho| A, v 442
$7 487 dolux $AYHTTY HIME EhE o]FE AYEHA
gong “HALH Uk sith APHoE F44 99 RddME
I B8 B33lna 3 $79 Hov Bk 9k & o] 2o
gAY 484 1 ANE FToke AU BHE BLEFA = A
x| BEFA HolAM, dFHANME o] &ul f@FHFo] HolAA
th ‘4% ¥ olghe 71& AA (TREBHERCIEEZ e A8 1
AR E “8479) FEi(implementation)”7} 4714, $¥8e7} A4S
718l ot HdEs|Rge §AFFY R SR I8 23He
A I, E BT gt AA] ¥ o] we v ay v
Ydo] ByHugR) vd Ax HHA JIXE 23@dn & + goe
B & ¥ = webd 1980d ) 83 E gile] AAXNez 8y
g v, ]3¢ Rde HF3A Rt Bd o} A Ao g
“REE fakgel 29 (29 B)'2 AgH/UT. FAH H¥L +3, EY
T 2 AAY eHg A BAAN Y& A, ol T #AFES
BEldkE #49AYY FAZZIYH Z8E o]Fojo} g B8
AP 54 gE TH BEHR $4E & oo sA Hdh
met EWA 84 FolM ke “Fik(illegality)”s] WL BE 5
B, (TREWRR, BT FTHREY BKE @03 o2 $tkoA
PG L YALAY 9] Ao thA] ARE F8Y L YA A ok B
o HAE BAEY AB0EY d ASYML Tkl g BH A& e

31) o]2{ 8t 8ol Wale] HHMSHof Bolol SR HYMTL HA1997. 10, 0, BB M=

32) G. Richardson, A. Ogus, & P. Burrows, Policing Pollution : A Study of Regulation and Enforcement
(1962) &=

33) “8 & (uniawiul)” off CH 3+ F3 223 & 2 2HCoundll of Europe's convention on the protection of the
environment through criminal law(ETS No. 172 of 4. Nov. 1908)) M1X2| &olof aiz™ BARS
of MYUE HE YT, SBY FH fF HEYHNE ojpic)
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M HEFTAT 38 A5 37t BE “Fih(unbefugt)”e] Ado) X
A1 YokB) o] Rl EEAL o] ¥HY Jldd) E2iglong A
4% FUNE F U U PHE HF Fol e HY TeER
€ ZA7le & Wl 9tk B9g 39 g3tz de $HA7)A
T3, #FWY YiYHozAMe  “BATNEEC(Best Available
Technology Not Entailing Excessive Costs)"¢] €93 or “ALARA(As
Low As Reasonably Achievable)”s] €& o] tig 9wtz GjA|#A o} o)
Zdo A& FRY £ A& Aol B} £93) 8l7] Y5td o) @
Y LY EHE BT 9E3) FAHsE Ao upFA s}
a2y 22 B 94 841 E7%9 AN FAHE (TREE
el 24 & &3] FEFIIE oYL o] o] follA HAYAI R
9 &7t e WY TG SHE YAE P oE dE S8 37
FEe EA(LEC)o] T A 23 “BEAY BEEE g /)20
QAzke) Aol A dAAHEZ olgd R H94HS WrEsA
7] LAY B ol yEe] T FukalA €. o] EAE
SE87] st dEF g3 #FYHANM FAEAH FOF $4%
3 Abolo] RARBARS HEXE (presumption of causation)®-& £ 9184 AT,

34) In the version of the official promulgation of June 27, 1994(BGBI |, 1440)

35) RUYBAYY2 NP0l B3| HMBIE M. Kloepler & H.—P. Vierhaus, Umweltstrafrecht{1996),
5—10. &=

36) H.—U. Paeffgen, Overlapping Tensions Between Criminal and Ad— ministrative Law : The
Experience of West German Environmental Law, 3 Joumal of Environmental Law 247(1991) &=,

37) H.—U. Paeffgen, Overlaping Tensions Between Criminal and Administrative Law : The Experience
of West German Environm — ental Law, 3 Joumnal of Environmental Law 247 (1991) &=

38) Y=ol #3t0{ R. Hirano, Penal Protection of Natural Environment in Japan, 47 Revue Intemationale
de Droit Pnal 185(1079) : K. ltoh, Japon - Criminal Protection ofthe Environment and the General Part
of Criminal Law in Japan, 65 intemational Review of Penal Law 1087(1994) &t=. #t=of R3l0ie
BS. Cho, Research on Criminal Environmental Programs with regard to a Companison of Forsign
Environmental Criminal Law, Chongiu Journal of Legal Studies 259(1984) ; Die Fntwicklung des
Umwsiistrafrechts in Korea, 106 Zeitschrift fr die Gesamte Strafrechiswissenschaft 235(1994) &=

39) S=Ra Y FUTH Y YAtAloiMel olntpA o] e B EMO| B8i0f AM3lE BS. Cho,
Umweitstrafrecht in Korea und Japan{1993} ; B.S. Cho, Die Entwicklung des Umweltstrafrechts in
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oAE EAe 4AE SHE o EAZ Folsith0

oldel e digte FARFEYN #dsq FHHoE HiEG
E, oA SARFYPNN F2 AEHE AL FRAZD YR
Be ot} Jufetd FARFZG 1 AA7E vl G g FA
ArgE e, o g 39 F3E dUAFE He T2 ¥
€ 23 & B97t dREol7] wEeln. 2y A A 343
€ gFE EHYNE HHYAZ gt oFY BolI, YHYNE %
A g A€ AT AZo] TAANE YHe|=2, o2& I
FYo F45d Hat ok 84N E XEH o Hse 2o T
s meb zoke] SUlA e Rk BRY A CRY Hejrt &
tatA € Zold. olv] o2 ¥ Refo] YT =), hEH Alde
< 19989 Fr3Hese) U= MAE @YYz epMo|rh

@ 32| FIWMEE2! MEAL(Standardization)

Zofo] AZHY AYFL 71U E A8 EE AL A EWYUE A
A& AUANA BEE FHE 477 A, o] A% 1A 2 A=
Aoz AEHEAE A5 FAAC we} dar. dose 37}
7194 2 AAE $FUHE HPdE olRE APt v HA
AYL, 719 Ale) H9zhe 2R ARIL Ao AFEABA S P
of st FAHPE A& AAA, 2 2A7 €98 A ZE Y}
7t Hol = RIHRA S WA= EEERE ol Jlojok dhe HAE 7)Y
o gAY 02 33 Yt O Yolrt TEITRZ} ARBIY

Koraa, 106 Zeitschrift fr die Gesamte Strafrachiswissenschalt 235(1994) &=

40) gitel M 2ol JNEE eintaiMel B3 7Hof B3lol AMBS)E B.S. Cho, Umwelidelikigesetze in
Korea und JapanDie nommaliven und domatischen Grundlagen und die Praxis, 3 The Global Joumal
on Crime and Criminal Law 35(1996) at 55 8=

41) European Trealy Series(ETS) No. 172, 0] =20l #3101 AtM8lE Ee8iE Vel 20 &tx,
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FU EE AEE B 3633, 2 359 9 2 5 B B

kol glojof ke AAE FFHojof §rt) mepy 7194 PALAYL

#£89 A ALY 7]AA 2 A PAAY Y F X E nF
e}

L 7194 ol A E BE WA HRY FFS B8 olFoiAE

of 2] REHIES HAH Ho| BEolth 1 A} @ARM viEE

F A58 FAAE ol e g S #4385 AUAY

2 a7 E AP 2 AL Sl st ‘B E EERT

(organized irresponsibility)"# 2.2 AZEY. 232 Yoy B

Ay 71949 A Y3 FESAME AR HHE gdsvrtn

Ak AAE EAE7] et FHEEHE o8 AxE 7YY it

R, R&K#H, RERgEe] RAFSEEF(vicarious criminal liability)©]

A gk o) ACEAFAA v Fo| £857] oAF7] WEA A &

49 F olE o8 HAYPHoE B W BE A /INE A" F

Atk : (@) 71gA Y 7HR7 222 EYHYAE A FudEYgE o

o MlkiE WA ZBEE A Holx FFEE WA 71 8

Soll g A KES o2 7199 WA AN BT 7]

Folth, (b) o WA 749 FAEYE AAshe F4L TRBRY

EHYHE SUA o] & PUEANTIA G3tthe 71Fld. o] 7|Ed o

29 Bl A 2 Aol AR 4K A A=

“EYIS BEE A FUTe ol R E FAYE EAIET (o) 7}

A4 W 713 Bk E(strict liability)®} A o]&F4delth &

HR7t s A o] B A st EEMCE BESHA T ofd

42) 4M3|E B.S. Cho, Umweitstrafracht in Korea und Japan(1993) & 2.

43) oloff 2810} At 3l B. Schnemann, Untemehmanskriminalitael und Strafrecht(1979) at 38 et seq.
Bx,

44) o] 7ol RBo{ AtMIEEU. Beck, RiskiogeselischaftDie Organ—isierte Unverantwortlichkeit(1989)
N
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& FA7 gdax, 7t 71920l A A4 1 9o B}
o “BEUT "o dvte A¢ez PAAYE AgE oo},
ot A AR B ) A Y BEYgE o)
#A3ted BFE A =YL 7IEATE FA7 ANHE ALdE
HAHT) ()9 o] BT L WEUAY #HMBH T Gu)iA
HFBEROZ HAE Aol A DU (09 olBTFAHL YHA e F
Hol& A] T2 WFE deuh H29 A FAHE 7193t
o Aol 198 FHsE W¥o2 Jslu JUrH(b) EE
(€48 A A 71 BT 0|89 (2= BFRI9} BHHNE=
o old 719 HALAY ooz AR Bt AL FA9
Ao},

2. 7199807t A YA HY #et ok} s1gA) 2 A HY e
A7 €k 0|82 2 HRH FAH gt} 53] vFoME
ZI4A e st} HEHE JHeeta, AEEBMIIRNS, HEELH
T, BEEC ¥ B F OUE Yo MY TE R
2 7bsstehan Wg 8 e 9o TR 718 51 235 A
o] BFoln, dR=I7te] Z¢ B9 FiEol G4 o|r}48) wiy
FUWHAAIL 7199 AL S 48] g A4S A7 QA
A48 BE oud £EE FUHNER JEBAN EES 71Q90A

45) of g B, Kefiman & E.A. Tanzman, Manual for National Implementation of the Chemical Weapons
Convention(2d ec. 1998), at 54 &=

46) G. Heine, Criminal Liability of Enterprises and New Risks. Infemational DavelopmentsNational
Consequences, 2 Maasiricht Journal of European and Comparative Law 107(1995) at 108—9 &=

47) o2 % United States Sentencing Commission, Guideline Manual 357(1991) : W.S. Lofquist,
Legisiating Organizational Probation : State Capaaity, Business Powsr, and Corporate Crime Control,
27 L. & Soc'y Rev. 741(1993) ; J.F. DiMento & F. Bertolini, Green Management and the Reguidatory
Process : For Mother Earth, Market Share and Modem Rules, 9 Transn' Law. 121(1996) at 143 &
Bh=,

48) N. Kyolo, Crimina/ Liabiity of Corporations, Criminal Liabliity of Corporation 275(H, de Doelder & K.
Tiedemann eds., 1996),
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AEhe HollMe F5Foltk & Ve HAE AXNE 4 vt
(societas delinquere non potest)”7} AR =& F7lME e 7
A& T3 £ UE Yl M-S ¥3shs Ao AAH 34
oj}49) o] W TAEL WA HALF HAE 7 HBAAEL Bo|
t} 50

3. ol Zo] FARRRG wE ALY Ao A Btk opr)a}
RERAAE A9+ o] BHH ot a2y H@PHog & v 7|
AA Y ALY E A3 PAAE 232 Jdas, 1 AYrE
of met Ade] Pzt gkl & FFolu} Yr3 o] 7y 1
Ao FEE sk AAE 23R AW, T AARA AAHY
o gAHE a7 YUAAE kel Snl “HEIFE"S) 27
do] §g9 FAtdde SAZYCE A1 Y PETAY A
7194 W59 7191 gAataglo] $AE AL AAZ 7o) HEE
FHsE 72 23 Yo a2y B3 /g TFR &4 A e
AU S gste AL & A9 B, 2 FAE 7199 A
dol dFHofol 8t7] ol o]BH o2 Zhadx] gt A o)

49) o 7iCH FilandE i ®Y Aol &3txi0k 19965 2 20 Wiziol & =Moll EX|5E WD (e
BAdelg YEdol Toste JNHE chstich BRISMERME Aprl 1995743) MOME
B (el gapdieol pat Faolch MMSlE M. Rihini, Ciminal Liabilly of Comorations
Finland, Criminal Liability of Corporation 203(H. de Doelder & K. Tiedemann eds., 1096) &%, §& o
BE "REYH MEH oldE HE HUFHECHdaft on the law regarding the penal
provisions for the purpose of the finanicial interests of the European Union)"ol M 71gie] YN &
SY3l2{ 3 &t QUct olof 3ol 1 Eob U 4ol ¥ Comus JursiM. Delmas—Marty ed.
1997) &=,

50) AU FUe AP FMH YR (Galbusseol B 2HH (Oronungswiorigkeitengeselz) M307=0|
w2t gololy fiEeEd, ole YU Ao HAME MM ofsiEC) G Hoine,
Allemagne : Crime against the Environment, 85 Intemational Review of Penal Law 731(1994) &tx

51) B.S. Cho, Cuestiones de causafidad y auiora en e Derecho penal del medio ambiente coreano y
japons desde la perspectiva del derecho omparado, 4 Revista Penal 42(1000) &k%,

52) See for the issue of the corporale Hiability in case of Korea und Japan, B.S. Cho, Umweltstrafrecht
in Korea und Japan(1993) ; B.S. Cho, Die Entwicklung des Umweltstrafrechts in Korea, 106 Zeftschrift
fr die gesamte Strafrechiswissenschaft 235(1994).
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o} “SEKLHEE"S olBo] FANY L, Wik YUFe] 2HE HAd]
Hate] o] o]@g AdstE Aol AT, AL #eAW A&
HeaME dUd dAE BERRC AFH e EA7F 42099 0
gHA] sholulzt Akl Rol 71U FAMY & MR A FHl
el Ee]l RZ R GHEAEE Kol ¥ A 27U
e KB RE ] BARES ARG o8 A
o] vpgA 55

4. 2N SAIRIHO| BB XK/t (Transnationalization)

Aepxo] F7te] HLEHS dolM e HLHNE §4E Yart
AEA o A7} ol 2nl HWER] AL, d71Me FWEH FAY
o] gHo] N2 UHF AHE 2tk FAYeRE FAYXA/APEE
A dY A £ Y9 FE9 o E(conflict—of —law principles)<]
A7 A, WP o2 Y9 HLHA & et #7%
FAZ EEALEHEA WY Yo ¥ v e AR dFEHL
AAT, FAG ) AdZ ] HEE A golol AFHE Z& + Utk 2%
of olo] thg FAo] QlehA EAZ} QAT 2§ FAo] YedE BT
i BAYTY 237188 7Y Byode FWEH o EY FAEHL
2 AYs AES dastch 2% SuEA oYt BYstd AEHeE
Az ddg FAHo & & Bib¥HKterritoriality theory of
jurisdiction)& WE& Aol BEo|t} ot £AF9& WA #HAse Al
7 A2 o] FAH AAoM BRItk o] A4 g7t B FA4

53) ol EHol Yato] AMSlE =W, SWTY I Yool YAl HAPEH M HIN(19%), 1-
21 #=.

54) G. Heine, Die strafrechtliche Varantwortlichkeit von Unternehmen{1906) at 271 af seq.

55) A PICH RALHYXIHHHI B 190w e] BHYHTRIGaels] FolR ¥ e
dyle] zRU=2YEHPoriland Report of International Mesting of Experts on the Use of
Criminal Sanctions in the Protection of Environment, intemationally, Regionally and Domestically, UN
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Y 27t B E Fa F U 2E9 YE dFET Yo Hed
the ol &l “JE7E F#(ubiquity theory)"E B3Pl Ha £25 0
7ha Qe F8% o]BoluS Bt Ht AR Y BEFHRE AT 24 ¢
ZYE FAFFLH iy AT YAAEEE FAE F e 2
7 Heg, $3E%e BERLY U2 ot BAXHE Tt KK
%) B A ¥ F(nationality or active personality theory of jurisdiction)& %
3 FHo HEHAE 9JE 2 $Aste AL Ve FAEHY A9
2o out 537 mEr BAFEY % E% (protective theory of
jurisdiction)& &8 A9 o] HY&HE YAY A7 FLF o]0
AN E 474 dste #3E =Y Aok R F HK(universal
jurisdiction theory)® 1ol thd SAIEH ) dig BEZ #8A L 9n
sl FAZg0] o g HHA BEAEL ARSI At YalaF
o F-E F&d e W A HEE Bopof P}

B4 o2 JAATAARE HaE U Aol 230l HAE A3}
E T AT A3 FAATdo] BER T JAHAT, 9Y $74 9
d7F vl oA ALHY ojUAM #H O He| LA AME F7}
231 5 AT AY el gl el 244 HEH 44, 3
=& 2 937} AA7)E futel e 34 HEY Polug HA
Foo| YFNE FAREAE FFE F §Uh5 ol FE e dviy
B4 g TAH Age 4ol e HH, AR 4 99 ¥
FE2d Bl #dste 28E YHste Hol add»

Crime Prevention and Criminal Justice Program Publication Ser. 1—26, 1994) A=, # X 0] #/2|
o ZE2|CHA2 ROt o] Zotol 2 AMBH A7E EEM, IH 2 HB(1996), 111 0)
8 RhE

56) olol o] MA3|E, sFYYel [l HAFe FUIYI DLW =R A (1998),
541558 ; =HH, Eolrlolet Ridel 2FRYYYARRIZIY IH HAYRL Yo 2
B, HAMHHT H9(1906), 367388 ; MIRE, BNAIERA IS RCMT 3RiE0REM
1k, PR ESRBE3-458(1900), 3356 ; =W, SH EH Y (1996), 141 0|8} A=,

57) AR 2H2R J Martin, Strafbarkeit grenzberschreitender Umwel—tbeeintrchtigungen(1989),
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an FAHeE § o, Je FEH YA €ANA Ruyez
JAE 94 FEHelt £3] 37 w5 F AP AdME o @
Y3o] HEAHOE AF3A AAA 4 22y H2 A& | o] o]
§ AF% A5 AFoA Hohite UM A& BeF 1 3Irteo
Z A AT A4 e FHA BEREN FLEHERRY 88 3
A7l e Aol of2¥ 79 HWAoRe FEME(flag of
convenience)d| FHE A% HH}9 F/1E & & AW, H2de vk
@& #dste w3 @t ol Ext “sloj—Fe iy HA(Ker—
Frisbie Doctrine)”& #ti3&-# 224 ol2f@ o] &4l AP v|Z3}e)
o] oAl S BAE T T8N vl=te] AFe] WA o]FA “njZ 3
(americanization)” 0|2t Bl@WE o] AL AMA o]u] 9] I7tE
o] §HL A #¥E YR FHME “BLAEA™Y 2¥E YN
AU, 2ol tpA] FEE g Polzka dof it} A B3] Al
FHY WEEHE A% Jse dHsted 195499 dWFK(London
Convention for the Prevention of Pollution of the Sea by Qil)623} M#fi#E
BI1554p5 1E-t&#I(Convention for the Prevention of Pollution from Ship
s & U g YHSAA ted F7HEL ofn] o ¥ 2¥ & F
7V A dnkA(Denmark’s Act Amending the Action Measures

58) HWE, Bk EA BRI T SHEO R, Fils;kN3843=-43%(1998), 56.

59) J.L. Brierly, The Law of Nations 696" ed. 1963) at 209 &t=.

60) ok cH Blakesley, United States Jurisdiction over Exiraterritorial Crime, 73 J. Crim. L. & Criminology
1109(1982),

61) ol a2l g U Ao =X 2 Aoy Yol Holo] MM3E HUYY I HAYF
o, EYOIY RN+ =25 (1998), 553555 =

62) The International Convention for the Prevention of Poliution of the Sea by Oil, done at London, 12
May 1954, 327 UN.T.S. 3, 12 US.T, 2989, T.IAS. No. 4900ientersg info farce 26 July 1958);

63) The Intemational Convention for the Prevention of Poliution from Ships, with annexes, done at
London, 2. Nov. 1973, IM.C.O. Doc. MP/CONFMWP.35, 2. Nov. 1973, raoninted in 12 |LM. 1319,
brought into force by the 1978 Protocol o this Convention, with annexes, done at London 17 Feb,
1978, reprinted in 17 1.L.M. 546{entered into force 2 Oct. 1983, except for Annex (I, which will enter
into force 2 Oct. 1986). This Convention, with its 1978 Prolocol, is also known as “MARPOL",
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against Pollution of the Sea by Oil64; Act on Measures against
Pollution of Sea by Substances other than Oil6d9), HA=(Law
Concerning the Prevention of Pollution of the Sea of 19658 ; Act of
1972 for the Prevention of Oil Damage Caused by Ships6”), ¥ ¥(Marine
Pollution Prevention Law of 197088), 4J7}&(Prevention of Pollution of
the Sea Act of 197169)9] 77} thE Q1 Atllojct. wiefd& ot HUd}
of BHE FHW0 vz HZ “I& W& FEAL(Exxon Valdes
Spil)" 719 21990 #F 29 WA (Ol Pollution Act of 199072)%
ARHEM GAREAY] FEAEAREES A da APz
(UN. Conventions on the Law of the Sea=UNCLOS7)& @3] delk=7}
of ddted 1eF BEAE T2 Jed, o] 2%e] FAAFHE BIT
A2 Hrhdy] g7 3] RG] IAH R FEHA

64) Act No. 289 of June 7, 1972, Amending the Action Measures against Pollution of the Sea by Oil
and Other Materials, sec. 11, fext in 18 Rster & Simma af 1034,

65) Act No. 290 of June 7, 1972, on Measures against Poilution of the Sea by Substances other than
Oil, sec. 12, text in 3 Rster & Simma, at 1035, 37(1975).

66) Law No. 146 Connectling the Prevention of Pollution of the Sea, March 5, 1965, passim, fext in 3
Rster & Simma, at 1041(1975).

67) Act No. 668 of 22 Sept. 1972 for the Prevention of Oil Damage Caused by Ships, arts. 1, 2 and
25, text in 3 Rster & Simma, at 1043(1975),

68) Marine Pollution Prevention Law of 1970{Law No. 136), effective 24 June 1971, especially arts. 55—
58, fext in 3 Rster & Simma, at 1074{(1975).

69) Prevention of Pollution of the Sea Act, 1971, effective Jan. 25, 1971, espacially part 2, “Criminat
liability for poliuting the sea”, fext in 3 Rster & Simma, at 1131(1975).

70) ofoil 8lo4 ArA|8]& Nadelmann, Cops cross Borders : The Intemationalization of U.S. Criminal
Law Enforcement(1933),

71) See BH. Grumbles, The O Pollution Act of 1990 : Mixing Or, Water, and Hazardous Waste, 4 Geo.
Intl Envil. |. Rev. 151(1991) (describing the Congressional response 1o the Exvon Valdez spill of
1989).

72) Pub. L. No. 101380, 104 Stat 484(confined as amended at 33 1.8.C. mm? 2701—2761(1991) and
in various sections throughout tittes 16, 26, 43, and 46 of the U.S. Code).

73) United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, UN. Doc.
AJCONF.82/.2(1982), raprinted in 21 LL.M. 1261(1982) : The Law of the Sea, UN. Sales No. E. 83,
V.5(1983) (entered into force Nov. 16 1994).

74) LB, Sohn & K. Gustafson, The Law of the Sea in a Nutshell xvii(1984),
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g S Yt vug Bend JHY vFglie @49
Aggyol ARG Ast HBEE AR wFeA R&x g
T AL, vFe APPRE o2 AHE 83 FHLYEAY
o] HjYHEGe FHEG T HIHAUE ZANYYAMY EAE ¥
ARz FHANA ATAHE YoAL o8 7HA Sl A A7|En ) =
ARFEE 2 22 438 Add =A o 3719 FE AAE &
A% & el fle Ao|2R), ofd i HHEN IHBHFREY 99
AAE B7lustde Aol A Fo] At F7ksta givk. Sl P 242 1982
dofl By E AEM A, HEREEY FEMES] A48 HA 81 gl
3, @A) “FAHd el vl =Htragedy of the commons)”o]ghs 43o] )
£5e &, FHRIE £33 0] H Yok o]g HHs}A 3
Fod FAZY wjFo] ¥ 22ZE-¢2(Grotius)8Ne #FAHf A
& A HAdA ARE duidte AL o Aol HZ NF=H 1 g
th8) 22 el ¢28 =FL A oo frte Aotk PPz Yo

75) D. Bodansky, Prolecting the Marine Envirorment from Vessel — Sowrce Polltion : UNCLOS Il and
Beyond, 18 Ecology L.Q. 719(1991).

76) See HR. Rep. No. 1224, 96" Cong., 2nd Sess.(1980), reprinted in 1980 U.S.C.CAN. 4849.

77) A. Pardo, An Qpportunity Lost in Law of the Sea : U.S. Policy Dilemma 13, 25 (B.H. Oxmann et
al. eds., 1983). “These words are as true now as they were [in 1870). The present [1982] convention
is not the end but rather the beginning of a long process that must eveniually lead 1o a more rational
and efficient use of our environment and a more equitable world order.” (oting US. Policy for the
Seabed, U.S. Dep't St. Bull, 737(1970)).

78) See eg. LB. Sohn, The Law of the Sea : Cuslomary International Law Developments, 34 Am. U,
L. Rev. 271, 279(1985).

79} S.J. Darmody, The O Pollution Act's Criminal Penalties : On a Collision Course with the Law of the
Sea, 21 B.C. Envtt Aff's L. Rev. 89, 143(1993).

80} M.L. Boos, The Ol Poliution Act of 1990, Striking the Flags of Convenience?, 2 colo. j. int'l envil.
L. & pol'y 407(1991).

81) H. Grotius, The Freedom of the Sea vil(1608) (R.V.D. Magoffin trans. & J.B. Scott ed., 1916),

82) D.M. Dzidzomu & B.M. Tsamenyi, Enhancing Intemational Control of Vessel —Source OF Pollution
Under the Law of the Sea Convention, 1982 :A Reassessment, 10 U. Tasmaina L. Rev. 269,
270(1991).

83) o S.J. Darmody, The Qi Pollution Act's Criminal Penalties : On a Collision Course with the Law
of the Sea, 21 B.C. Envtl Aff's L. Rev. 89, 139(1993).
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8¢ 77] sk @ 609 vEE ded Fol4do] FRYe
AL AV ARG $AIE BAFR Utk T Abeld IS
AE frRAL diE 2o A5 9848 A HAAT TABeY
o] o]Z A& A UH3tA RIjng, FARFHL AAY dEPH AT
of Foldz] 1 WYY WFE ANY "art e Aot BARE
A FHAERL ol T ujolN IABZY WA =Y BFFHY
M2 E WFoz AAH D Tt

V. BERE Rk

1. BEXRY BRFES ENOEII?

UM ARl AYFE & HAYoE2 PP FFo EFA
4 AE 98 FE AHse AL 84 e FARRZGME
g, 2y 23702 HEs e @YY i =AY FEe
o}z H&gA o A Rk SFHY B ohi} WA =ARATEY
22 ol YEA & ok 438 2EGA Utk 199239 2| Y3
o] Aol A wAHE YA d¥E tha itd 2FEY BT IA
#7FAe AP FAZ ofHde L GHOE RAFHT & Ao
th8a efut w2 ol g Wike] SARFFYY P& AX A= X¢
t}. 393 B4, A DA TE ZAH T A&k o sE

84) ZWBH 2 HHEN 2lfMMe BMR o Framework Convention on Climate Change,
done 9 May 1992, UN. Doc. AJAC.237/18(pt. HlYAdd.1 (1992), reprinted in 31 LLM. 849:R.
Abramson, Bush Sees Role on Environment as Political Plus, LA. Times, June 14, 1992, at At ;
W.K. Stevens, U.N. Chief Chants Defense of Nature, N.Y. Times, June 4, 1992, at A10; TLH.
McCormack & G.J. Simpson, The International Law Commission’s Draft Cede of Crimes against the
Peace and Security of Mankind : An Appeal of the Substantive Provisions, 5 Criminal Law Forum
1 (1994), at 39 &=,
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o b3 A8 YA AAFEE @AY 2o] =&8 FAANY JET
Z A oA LT & id WA Bl F /1A §A0)
Atk Rae FAYAAM B B, § A9 <149 dsl
we BAAQ WS AN YAHE TAYANY B AAE Ao,
4 3o g A4 vl FAF oo o]27] 43, WHe W
7t B4 7A FasE, §74904 9 wge J8ae REANRED
BA7} =2 ok Aotk

$A 23714 $AEHE =9sr] AdMe $4 I7He FHEEA
& @3dte Bl @l 483 "Bt & (international community)” 7t
EANY A& AAZ o). ol % FAAH Y EAE AAR A e
“BRESRBIOTRS] B o)d AL A AA7} Yl e sHdel AU Y
t}. £3] “EHAY BK(n the material sense of the word)”¢} BIEET#:80)
o] BrrdteA o tig Ade FAA Y AAE A3 Y7 PEo)
o8 oAl A FARA 2370 PE71HE A AYE Y dA &
1, 398 E gu1 Jdv 4R FAJYYTF2E A A B3}

85) M g el e “TLE gryol ChEt ¢l Hihuman right fo a healthy environment)*e] B el
7t Ech Rtel HAof et =olof cfisiol AMSIED. Shelton, Human Rights, Emvironments)
Rights, and the Right to Environment, 28 Stan, J. Int'l L. 103 (1891), at 107 ; J Symonides, The
Hurman Right to a Clean, Balanced and Protected Environment, 20 Int'l J. Legal Info. 24 (1992), at
26 i WA, Schutkin, Note, Infemational Human Rights Law and the Earth : The Protection of
Indigenous Peoples and the Environment, 31 Va. J. Intl L. 479 (1981), at 48586 P. Taylor, An
Econlogical Approach 10 Infemational Law (1998), at 196—257: K. Bosseimann, kologische
Grundrechte (1998), at 11—22, 234331 ; K. Bosseimann, Im Namen der Natur (1992) &=,

86) Schwarzenberger uses the expression “international criminal law in the matenal sense of the word*
to refer to the supposition that there exists an “international criminal law in a sense comparable to
municipal criminal law”. G. Schwarzenberger, The Problem of an Intemational Criminal Law, 3 Current
Legal Problems 263(1950), reprinted in Intemational Criminal Law and Procedure263(J). Dugard & C.
van den Wyngaert eds., 1996).

87) 4 H Van Bemmelen, Reflections and Observations on Intemafional Criminal Law, in A Trealies
on infernational criminal law{M.C. Bassioni & V. Nanda eds., 1973) at 77, 78 ; Schwarzenbergerm
supra note, at 14—33 : Green, /s There An Intemational Criminal Law?, 21 Albenta Law review 251,
261(1983) : EM. Weis, Teronism and the Problems of an Intemational Criminal Law, 19 Conn, L.
Rev. 799(1967) al 818 #x,
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o ©A BERBERAE A9 fUE d9olm, O Yo BKT &
BR(stricto sensw)l A9} FAYYPOZ ARE W oJHY FABSYE
FAE A gvre FAAZEE AdE “FIHES Ab3(society of
states)"2 o] &3}, STAALE] FAUS B @A FHE TohE 45 Y
g % Fuzde] YR FARAYY ol EAETT & & YWY, o
U gr|e] SARFHY L o}3] EA3}A) Ferh s mhakx @ Aejo)A
FTRE AL ‘SAGBYH "= A g vgeR § A9 FAYY Y
A BIRFERRR- By i £A47) gk S A8 HH 9 Q4L o
U 3 SARFRG AN 38 T2 F F Aok0 18w
FTUEYEA Y FAH 23E o7 FA Y A A thetene] A
H3 ik wEA oM e Y ZAYY S T8 #4HH Y 239
BAE nF@r)
2. iy BEHHE S5 MWKE : 2D AlOBH DIE?

2obe H48hev 7MY 2Pl B & Uk A 2429 ol WA
A2 el Aol B W) golo] Uk Frzke] FAF G50l
Fol ek TAY Faol o= FANNY FYRez Be sE0w
A48 B4} 2ok 280l ST 0|9 2e 4o TAHE 24

88) fHLh G. Schwarzenberger, The Problem of an International Criminal Law, 3 Curent Legal
Problems 263(1950), reprintec’ in Intemational Criminal Law and Procedure 263(J. Dugard & C. van
den Wyngaer eds., 1996) at 279280 : Resolutions of the XIVih intemational Congress on Criminal
Law in Vienna 1989, 61 Revue intemationale de Droit Pnal 131(1990), at 132 &% M 14% 28 Yy
3tale| el eHresolutions of Xivth Intemational Congress on Criminal Law in Vienna 1980)0ll mh2
H SH EY R “stricto sensu™} “lago sensu"e] F JHXI 2 L 0f Xc MAHs RH AIS2) DX
o Jtx & Haet @elof SHYEICE

89) EM. Weis, Terrorism and the Problems of an Intemational Criminal Law, 19 Conn. L. Rav. 79%(1987)
at 821,

90) Mast H2E &=

91) U FUHE UXIHALIL THB 199412 BHAYE MBI HEs 0o YR ¥ FHBY
Yol ZHA=RYEHPorMland Report of Intermational Meeting of Experts on the Use of
Criminal Sanctions in the Protaction of Environment, Intemationally, Regionally and Domestically, UN
Crime Prevention and Criminal Justice Program Publication Ser. 1—26, 1994),
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BAYAME o}F T8 EAolth FYUHY F&& rdy] ddHMe
(1) ZFAH o] 4§ FYH F&9 FUHHY 4 EE (2) A4
dgo] H7] A% 2Ho2MY YA H&9 WA FE9 F A
qho] glth, oA WA e FRAFFHHAINAFTA)RY =7}
7b 57] 995t B} 44 $AFEE AYY Skl gAGN /YA
$t(European Union) GA] o8| @ HEg Aesie, U= FAHA
&8 WolEY 9 FE AA ErhH oy @ AFPY L AW AFd
AAME F5Y BEE A wED, Y WadA dojue 2771
FAYAHE A GPY L B 255 weA 2ot AGHE S 4 A9
A 2=27H 7178 BEevte AY9EE 2%y W4 get g2 &
8 YAlAaFe o) HFEEELRS] HElE wE Ao YwkAolr)
Bojzg- 5994 e #FETHHNAFTA Environmental Side
Agreement)®] 9 Y &9 AAE Fesd dgH 2o} FHY £3
L 3 B4 4, &9, A9 R e, olF Hetd T
Ge FAFoz Y FA Znle A E oA, JABY A&
BE Q¢ 2Ad oig sades AR R BYsars)1E v
E9, NAFTA 341 2ol 42 AAE 7453t A& A3 7Astn
Ath ol W2H NAFTA B3 4E ol e od gy /U=
BALgE 7= KRFBRA AYEAE A7 E £ A 2Y T
FAEFO] oo tidte] FEH FHE FR P FAE I7HY g
€ 60937 7itkelm, 1 7|3t ol sFo] X ¥ow RS E A}
meb A {7Ehat#(action plan)o] THE. olsi#A e VY& o] A
Aol Zejste 1 Agel 1 71949 ol#i} wrdE £ Sk W FALE

92) North American Free Trade Agreemaent, Dec. 17, 1982, 32 |.L.M. 605(1993).

93) See D. Fraser, Mexico Ponders Frice it Must Pay for NAFTA —Side Accords Dermanded by the U.S.
Raise Some Thomy Issues, Financial Times, Mar. 23, 1983, at O{reporting that despite sovereignty
concerns, Mexico expecied to agree to new environmental regulations to acoede to NAFTA),

94} See R. Mauthner, No Quick Entry. bit the Log Jam is Broken, Financial Times, Mary 19, 1986, at 3.
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o] YFAYE F83] JYsA ¥t FTFAFIL SHRRLES A
Aste] 1 FALT A FA3A dotk B BAtg o] FHRRFE ER
A gow, vl AAZY ZHLol FHANY AN} HG2A
g0, Ajvce] ZSole o] Hod wel dyE A8 (Commission)7}
1 AYE LA "o

APy & shte] A Al F 8 A #(European Union)ojtt.
fFedge 19869 ©d#H ¥ A (Single European Act)® £3) &4 %
Adxde BAE FAstE Ak FPAFL S (directives) T R
(regulations)& ¥3}9 BHRIAAE G4 7t Aok KA APEAG L
(European Court of Justice)®= ®yd#e A#HE F3hst= NE It
e B3t Fagd gL @Iy, Y U3 (European
Commission)= &34 AA Fag 4&E FRHCH® 199239 wix
EZ3 EZxHMaastricht Treaty)& F3 Hx2 3IU3o M
(financial penalties)® =934 H9) vfAE S Ex G whE BIAKK
Hi(doctrine of subsidiarity)®ol® E73t1, fFHATS A3 B
B FAAHY 8L £ k9 1 9 FHFAHEE(Council of
Europe=CE) & #7%% %3 sl v 8¢ 4 & F9d 74

95) M.S. Feeley & PM. Gihuly, Green Law—Making :A Primer on the Europsan Community’s
Environmental Legisiative Process, 24 Vand. JJ. of Transnat't L. 653(1981) : D.W. Simoox, The Future
of Europe Lies in Wasle : The Importance of the Proposed Directive on Civil Liabilily for Damage
Caused by Waste to the European Communily and lts Environmental Policy, 28 Vand. J. of Transnat'l
L. 543(1995) ; Sevenster, Criminal Law and EC Law, 28 Common MKl L. Rev. 29(1992) &=,

96) EEC 1690l wE& Fxlofl Bsto] MAMSlE D. Freestone, Euopean Communily Environmental
Law and Policy, 18 Joumal of Law and soclety 135(1991), at 140 &=,

97) Article 171(2) of the amended EC Treaty.

98) Article 3o of the EC Treaty now expressly states that “Any action by the Community shall not go
beyond what is necessary lo achieve the objectives of this Trealy”. In the area of shared
competence, the Community shall proceed “only if and in so far as objectives of the proposed action
can not be sufficiently achieved by the member states”.

99) of Z1thD. Wilkinson, Maastricht and the Environment : the Implications for the EC’s Environment
Policy of the Treaty of European Union, 4 Joumal of Environmental Law 221(1992) Bt
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HeolsE 19499 AdE FH9 AMNEMN0, FHYe FAHE B
o] Fof 74Fo] e A ZE FHF77} 2lgo] Hol gl=n), 8y
Eobol A olv] frdH 8= 21709 243 07)9] AaHe A 4
Fol sltk. FYBAYE Al EWE BAL BAPgEy, 1972
vhAe] A7 Y TR o 7] 23 1977 AEG “BARIE 9
g gy A g ¢t (TD28"L @783 dig AL A1
A RALE AAACE fHdith 19900 & o] 28 E A A17x 58
TRESYE AT, PP & TR BBRB B F AlgE
ZEGT o UL YT YRG0 WY vy} 2Ho
2 UAE AL AAstT ot ol BFL A2 19989 FUAYY
Z 2K Convention on the Protection of the Environment through Criminal
Law of Nov. 4, 1998)1000] ] 2]3]9] 3UaE3tl A== A8
ZYA QA H3ick o] 2oL IUZE 9 BWNK KAL) Hfe B
FOEHBE T3t A BHRE0 dHste W g3 o
FH A AR RG] AREHTE F7hE FEEHE] A
tre] d9i7t AT EA7E ATk $99 ¢ FEAAI diF o
240l UF HotA Frdxide] AEANE $4RsT2 a8 uid 39
7t A71€chi02) @A BEEHBER AN $HR) niae Bals A
2 $4R39 SRR Y] Akt 7Y dhEe] HE 242 gty
3 ek Adste] gty &R FE Y8 AR YA gy

100) #E@eiao) 2|32 2 of(Padiamentary Assembly), AHE 0] 4 &8 E2H9 % #(Committee of
Ministers with a Secretary General), #& ¥ & 2/(European Commission), # & 213 % &2 (European
Court on Human Rights)? Ict RE WIS = FYRHE Ms R E BHo| o 50 = § 3t
e fYdiae Sl YYABoIL AR WD UK E Yol ciol BN 2R
E2| BHol chstol FRIAIYzopo| Zotg BHEDL, YD obO0L Holotg e sle MBIt o
UME FUELCL

101} European Treaty SeriesiETS) No. 172.

102) G. Heine, Elaboration of Noms and the Protection of the Environment, 1992 Duke Envil L. &
Palc'y F. 106, at 107.
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HAelA eRd nie} o] AQF71E0] FHA ARISE o|F3 e o)A
A BHHIE WIS gog EUThE H\dE 1A, AAPEHe] $3RT
of 4% 4= ol 9l 1 ¥ WolA BEESE & 5 vl floke WF
WA AR el ASE AEF tigh] "ash Hgich &3 ‘A4
7V5% 7We(sustainable development)”ol2he 0 o, 8743} 7fete] ree
d AYERE 23EA AR = AIRE AT, ol AA R E A
okl el HAE Y vl B3 FAlo|thi0d) B3 it Eel o AsMA 2}
Ao 2 E AN A2 e A& FAHOZ ARA AXEXE vl
ZARAGE Bk o} SAEAN Y Pt AAEh FAH FHEY
£ 4% 23714 71771 fle A @A FARRESFS I &
HESE FA & 7 7] Wi, #4859 2835 YsMe 8-
ol 83l nie} o] MxZT} TR HAHEHY FATL A2 E et
2 giF9 1 gich $3EHL ol2d AGH AAEHY 72 elA - F
& BEG AAEAY, FHAQ 2401 v|5d HE3] meue S
37404 & Ande AZIE B8] Wi, v T8¢ 8L Fye
HAAFE gl FYdite] FAE tHEE NAFTA B8 3o
AW O ANE ETFH 08 UdFE FHY3Y $EYYRY BF Y
A 7] $2¢ Bdo] Hu). WA A2 YA RdE EFE A
39 2d¢ 7&3e "Rty Ak
3. SNEHHTE B ENCOE ARSI HALdid= 28

1) SHYANE ] 7t =gof ot =ot

A} B e} o] ABIH S| BiEe] dE 2opdoly Bede ¢
& RN HEinas] 84014 7o i AlAE F3 ©]

103) oZich LK Caldwell, International Environmental Policy : Emergence and Dimensions{2d ed.
1990), at 208,
104) 2FRbe| Rgol 2AH 3 M32| 2o sk Metnt BA2 X|HA chg 7(32 o|f1X} #ic),
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28 4 3L 53] 3449 ¢ 2 (Intemnational Law Commission)7} 23 &
F7HA Y 28] h§k 2¢HDraft Articles on State Responsibility)oll A
=gdrhin 4192 A3FL FAAYE oA BEREITE WA
BEETITRY F8& dAsHA gAY B 23 gA4H
TAYFE FohstAl Y9t 389 (a serious breach of an international
obligation of essential importance for the safeguarding and preservation
of the human environment)”& A A8t gict. o] 2% §7 o7 o
WY g oA 78] HH £ HLol g 239 FHYE AN
el Hridrh

a2y o] 2% A ouje ofx P#aA| Raict $4 FAHS
P} IAEH P T 71Fo] £H3A £l old e Zr}H
do] AFAE 5T Holc} 108 Z Zeoto] AAGT YE 7|FL A F
1YY FAA (a) 5493 Fuislz, (b) AFY o] Fuig A4
AFE AU YA E 1929 FAHHZ st Q& ¥ o) g HE
71EE F71e oYk BF YA37L AEo) A3Fvke FEHE o8
¥k ole}, 277t F7te] A Ao ejAld ulsle HHE WE 4 qle
A, Hj2 7t ARzt W P9je) FE2HQ F$ BE o] ¥
Az HFEoloF & Ao FAA A B 7|Eo] AAHR] FH)
T H7HE genh Yoyt 3717ke] AR A FAEA e el Ay
AeA] FoHoln, FAAE L HHE #UAPTL & o o= Hxo 2
7He] BUt BRRA T B9 & 100 19983 A Y959 503 3 2]of
A2 BuMe 29 A1 AAE AR ES S A1E(Lutol &) A2

105) [1976] 2 Y.B. Intl L. Comm'n 239—53, UN. Doc. AICNA/SER.A1976 ; The Intemational Law
Commission's Draft Articles on State ResponsibiliAS. Rosenne ed., 1991). See T.L.H. McCormack
& G.J. Simpson, The Intemational Law Commission’s Draft Code of Crimes against the Peace and
Securily of Mankind : An Appeal of the Substantive Provisions, 5 Crim. L. F. 1(1984), at 39—40.

106) (1976] 2 Y.B. Int1 L. Comm'n, at 118.

107) {1976] 2 Y.B. Int1 L. Comm'n, at 119.
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A(FAYS M F7te] P& AMRZo] FAs T, AI9ZAN EA g
W ge NGE AAE Ag AL QI8 FAE 39 Ao
w29, 199999 A5 2ol 29t AI9RE KAYA A EX), )
AEAE 2HT Aol 3L gir}.109

gy o2 ¥ Aol BT AP LY FAHYR ] B
22 2E F297H 4 gk =99 94 #1929 FAHIE &
3 ARZYE L Bt B o 12 ujE QAFY A& gustd =
¥ ALz doka & Aotk QAFY HEd Arst ARZ QFe
AYEEAE Al 24E AT 4194 0] o] xote] §74Wa
Z%E SN AR BATHN0 of7|X Tehe HeE AR YA
o AAEG. 5719 AHgolt YAHE FANI = AL ojn] WA
%5 x| Z2K(Treaty Banning Nuclear Weapon Tests in the Atmosphere,
in Outer Space and Under Water)!"") #1327} 4913k v} glo}, o]& ¢)n
dM ZAYALI Y 2 A9FE 2HE AT} Yok o)E £
FARZEH] IE LT FaT Fokg] shuiel Aot} #8A4 Anr}
AFAE AHAA 4L v|AE 49 FAdE A oYY &
A AT dSte] WE 7)ol H-E AZEA BolEUTH o] Z3fe] W9
T 71FRse 990 Fuisof Yrtol & Aoly,

2 THY AL ABMFMA TR0 B LR} Hé X
AN L] NBFEMS} Koo e LT B8t EF(Draft Code

108) First report of new special rapporteur, Professor James Crawford, on State Rasponsibility, UN Doc.
A/CN.4/490 and Adds.1—6(1998) ; Report of the ILC on the work of its fiftieth session, UN GAOR,
53d Sess., Supp. No. 10, para. 546, UN Doc. A/53/10 and Cor. 1(1998) 3.

109) R. Rosenstock, The Fiftieth Session of the Intemational Law Comymission, 33 AJIL 236(1999) at 240,

110) [1976) 2 Y.8. Intl L. Commyn, at 108,

111} Done at Moscow, 5. Aug. 1963, 480 UN.T.S. 43, 14 UST. 1313, T.LAS. No. 5433, repninted in
2 LLM. 889(1963).



Mikg B0 BB FURMES) TN - BIBRRERS &9 297

of Crimes against the Peace and Security of Mankind)!'2-& 100d 5-¢+9]
BRI 2] Agolth. FAYA Y e AYHE 238 F Sle
ATE Gysinx ¢H BERRkae] A4, ¢ HREFNSE%ie A
Y& FA5 e gt FHATAGAE YL 1998d7917Y 23 o g F3
Zoo] AAPo2M =rjo] AL BA HAUY & FAYAY L 4
£ A% Fdgudee FAZAPIE 2rbdH(Rome Statute of the
International Criminal Court!'3)& &3t¢ich. 22y SAYY AL F4
T oA #Fog BA Rstu o

TAGHA 24 A7 H3e) A dig FTUHY HHANE Bt
fL3tele Alxolth. ¥ 5o BHRAENA M ok E A T shit
T 8724 g SAAQ el gvke Holded, IAYYPA 2t
ABZE “AQEA dF PPz, FriHey, FUE &4E& V15t
 29%e Y (willfully causing or ordering the causing of
widespread, long —term and severe damage to the natural environment)”
€ TANHE AR EN FAYFHY 54 §4HAE A% I
g4 ey FAA Ade] FHAE FHHLE AYdrie 44 ¥
7] wiol, &t A 4AdA 2449 84HE AAFL e #o
o}t 222 199 8733 (willful environmental destruction)e] T

112) Draft Code of Crimes against the Peace and Security of Mankind, in Report of the Intemational
Law Commission on its Forty ~third Session, UN, GAOR, 46" Sess., Supp. No. 10, at 198, UN.
Doc. A/46/10(1981). The prospects for the Draft Code are discussed at length in T.L.H. McComack
& G.J. Simpson, The Intemational Law Commission's Draft Code of Crimes against the Peace and
Security of Mankind : An Appeal of the Substantive Provisions, 5 Crim. L. F. 1(1994),

113) Rome Slatute of the Intemational Criminal Court, July 17, 1998, UN. Doc. A/CONF.183/9 is
available at www.un.org.ficc, repnnted in 37 |.LM. 993(1998). ZuiglelE &Y 120, whil7, 71d212
FHYAE N oE BUARCL f2{ui2le] ElRIYoM SR8 AUE TUN U2E WISHD
AD, BIZ 0|FL i EE HHCL

114) T.LH. McCormack & G.J. Simpson, The intemational Law Commission’s Draft Code of Crimes
against the Peace and Secuntty of Mankind : An Appeal of the Substantive Provisions, 5 Crim. L. F.
101934), at 38—40,
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A W& ANt TARZEH HHE FYY Wast gk

(D) Al AR AAGS s HaE AHe T B

(2) & 37} o}l F7HedA ¥ viAE FUE Y

(3) oy We] FHE 2¥Usld dojue 39,

@ A7) AsME 71 FHol E4AA 49

(5) & =7} o}d9] FRIEAA FAZ L2 FFE vAE P49,

ot 2L 7Y 7|EL vl IAYHAY FHE & T
@B zAM FE3A ATHETD, of 2%o] A=F A8 Y3
o YAashs A AARFEEY Y 2ARM 2 AU A4 A
Aol A 7198tA | Aoln

Iv. 4&

TASZ UL IAREHY MEE FoF 79 JUEA A WA4F
A FYgolea ¥ ¢ Ao A LA o] =Eo] TRE Hio] 3}tH &
SACNME SALZEEL 93] T A7 EAP Ot SAEEY
ol B2 mARZZ4 Y& FHM FTHPH LR o|PHE ATE
9o|te Ro| opld}, AFETF §7 e T B = W
T FAUE IR B3P BEE, 23713 59 AFIAE st
g ¢ oidel, A94 §38 Y9 b F SolA Y ALY YAF2
ANE & ¢ U3, Hot FREAFEHAZAH Zo] §73¥H 2 A&
AELE st AGHHZGE Y AL & 5 A9 o} FHH
AEGA A Qe AL ofYARt o) SIAYAMIEA A ] P F & F
9 sl FAPAPE U] ™ol B £oo] 19981 AZE A v F
of Hol, o}z 1y T FARPEHI Ao Qe FAYHA 2t
A= MBI AL G ¥ & Uck TARFYHA ¥ YA

15) M@ M4z 2, #=x



Mk F9 BN RERNY TR RRRENGe 29 599

€ TAY F7HY2 P 2A= FAAY S 243} viEe] Fe Ao
A& Rolnt. o] 2§ 24 e TARZYH Y 2PEL AN £
BE FARFYY ¥ T2F NALE AT ET §A U B} T
ot ol Ao SUNHAMETE ol e FAYHAA Lo I
© she A7 Eh 7299 FAs wE gyt Soigl) ul,
TR oY FTARFH| v|H ol& mex] R¥ AT 3L Ty
23718 58 T ALAEA T2 B8 IARF M A=
+ Y A2 AYHE dAold. A FASAYUL F 1 Y
o ZA} s FARHAA E FAYAAPIARY T35 Eo
A o2 LA E Aot vE A Jgo] BF 1Rl
€718 21 71ndnd 84 dAH D A AR YL 32 g4
9L TEH U Aoltk BRoZE O wge Ay By
A& 2ol & Aoe ddsed, 2 st e e g Hrte)
d o5 g

AAYY FGolM e FAZ gl A Hzoke Foto A9 YBo]
AR, dAx%e I JY} gAst] RIM 59 A2 2T7E A
ZE 2 At mebA AdAE S FHE 24 A A go2H
AEF7te] Htmiel g4 delE e 4 Yok ol E FAUAYY
TEE TAREY S T2 B0 Y JLRE Rolth o] A& Ad=ste
FUol AR Hel AATh= DA AN JHET & AAE Ao
o A7 SARRYE FAAUY] RdE dAdgor & War)
A7t uE FAYe| 273 7HN g FAARY o] F78E 7}
A7 golstn 1 WA, $EH Zolst 27] WE YAE FYNE F
fos 288 FAE & AT, 88 FAE Aolehs U0 35
€ HE 2 Jane, 3 AL 7124 AR sz sopsie Aot A

16) HAYE oHQe| B & NP0, HIYR o2e| Hoet PpIso] Kgiel SR X Piic),
ol Hol 28H4A. Kiss & D. Sheton, intemational Environmental Law 17~ 18(1991).
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A AAE QI Qg FEGHH, FApe] F2A Alolo] &3l Ao
E UM E FEH LR AAAY HEH w2 & FAG ] A4 u)
o2 ANE F& Qg Aotk “ARH A s 2 9
(afundamental human right to healthy environment)"118)o]] ul®}-g & =
AR A2 L ARG IARE Y A ANE B fold
A # & Aot FAAEYH /AR FARHEYE B8, 54
2 28 3719 F49 29 S9N FAwe A9 FHEE, 1 2}
o] Zo] LN FASA H1 WY FAR A7} WY o] &
oty ol Wgo g FARAYYL AL AAHIL Y& Aol

17) AR EIHE MR BEelNo] Fahe oo X NYAIY 48 BOM Hedich o
M8l | Hodkova, /s there a Right lo a Healthy Environment in the Intamational Legal Order?, 7
Conn. J. Inth L. 65(1991) at 71 &=,

118) QAT ghde| et “H2st graof cf # 21 A (human right to a healthy ervironment)*2] ¥
Ei7} Elch Ale] gHolf et =2of Cistol AMS1ED. Shelton, Human Rights, Environmental
Rights, and the Right to Environmenl, 28 Stan. J. Int1 L. 103(1991), at 107 ; J. Symonides, The
Human Right lo a Clean, Balanced and Protected Environment, 20 Int J. Legal Info. 24(1982), at
26 WA, Schutkin, Note, /ntemational Human Righls Law and the Earth : The Prolection of
Indigenous Peoples and the Environment, 31 Va. J. Intl L. 47%1991), at 485—86 ; P. Taylor, An
Econlogical Approach to Intemational Law(1998), at 196—257 ; K. Bosselmann, kologische
Grundrechte(1998), at 11—22, 234331 ; K. Bosseimann, im Namen der Natur(1902) &=,



